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Welcoming Our New 2010 NSMS Members

On behalf NSMS President Roosevelt, the NSMS Executive Committee and the NSMS Board
of Directors, we like to thank all members who have proactively renewed their 2010
National Safety Management Society memberships. We would also like to acknowledge,
recognize and welcome the following new members to our professional organization:

= Donna Antol, Student Member, Occupational Safety and
Health Major (Weeki Wachee, Florida)

= Dwight Dobbins, Safety Coordinator, Compressco — (Oklahoma
City, Oklahoma)

= Stephen Fields, Project Safety Manager, Tennessee Valley
Authority (White Hall, Arkansas)

We appreciate your interest in furthering your skills, knowledge and abilities in the
management of safety and risks, as well as your interest to networking and professional
development. Welcome again to NSMS!

The | SHM “Certi fied Safety and

Accreditation Has Been Achieved!

The vision of our early NSMS founders to develop a safety management-focused credential
to recognize professional competence in safety leadership has culminated in the official
accreditation of the NSMS-created Certified Safety and Health Manager credential by the
Council on Engineering and Scientific Specialty Boards (CSEB). CESB is a self-sustaining,
independent body which accredits certification programs organized and operated consistent
with sound credentialing practices tailored to the needs of engineering and technology
specialties. CESB is the recognized accreditation body for engineering and scientific
certification and specialty certification programs for professional credentials such as the
Board Certified Environmental Engineer, Certified Industrial Hygienist and Certified
Hazardous Materials Manager.

Our sister organization, the Institute for Safety and Health Management (ISHM) and its
Board of Directors deserve all the credit for their leadership, diligence, determination and
perseverance in marshalling this monumental effort to fruition. Our CSHM credential
holders deserve our gratitude for their patience as this initiative effort went through many
trials and tribulations over the years. The Institute for Safety and Health Management is the
credentialing organization which administers the CSHM to recognize safety and risk
management professionals who, through demonstrated professional experience and the
passing of a comprehensive exam, have met ISHM's requirements for mastering the safety
management body of knowledge.



The CSHM credential recognizes safety and health professionals who demonstrate
knowledge of health and safety management skills and techniques through examination and
experience.

The CSHM certification program promotes the integration and practice of safety
management principles throughout all levels and activities of an organization. In addition to
technical knowledge of safety and industrial hygiene, a successful safety and health manager
must possess working knowledge of a broad range of business and financial principles and
an understanding of related issues such as hazard analyses, accident/incident investigations,
safety audits/surveys, workers' compensation, risk management, product safety, human
factors, environmental laws, quality, and labor relations. The CSHM program is designed to
provide recognition of those who can apply such a broad range of health and safety
management tools. NSMS offers to be a resource and facilitator to help those interested in
pursuing such a certification.

NSMS"’ “Certified Safety Supervi sc
Accepted Towards Associate Safety Health Manager
(ASHM) Qualification

Associate Safety and Health Manager (ASHM) designation is intended to recognize those
individuals who possess some combination of formal training and experience listed below
that prepares them for safety and health management responsibilities. The ASHM serves to
let potential employers and current employers know that these individuals have been
formally educated to address workplace safety and health issues or are ready to step into
entry level positions in safety management.

Individuals who receive the ASHM designation have a period of six years to pass the
accredited Certified Safety and Health Manager (CSHM) certification examination. The ASHM
designation will permanently expire six years after the date of issue or when replaced by the
CSHM designation, whichever comes first. For more information, please visit the ISHM
website: http://www.ishm.org/pages/associate.html

Upon completion of the application package, approval by the review committee, and
payment of the appropriate fees, a candidates who does not have a college degree, but is a
holder of a safety certificate recognized by the ISHM Board
(http://www.ishm.org/pdf/certprograms.pdf, plus nine years of qualifying work experience
is eligible for the ASHM designation:
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SPECIAL ADVANCED ANNOUNCEMENT:

NATIONAL SAFETY MANAGEMENT SOCIETY

Upcoming Special Professional Development Workshop

Now Tentatively ¢ October or November 2010
Note: Houston, Texas Venue

Many emails have been coming in recommending to NSMS that we offer an interdisciplinary
two-day professional development workshop that will enable safety professionals/managers
sharpen their skills, knowledge and abilities in interacting with employees and company
leadership. We are considering a pilot workshop beginning in the Houston, Texas area and
going forth to other regions where our membership would like to have it presented. If we
come to your locale or college campus, we hope this will be a more cost-effective
opportunity to learn and expand your skills, knowledge and abilities (SKAs). As a cost-
effective alternative venue, there have been recent suggestions by members to hold the first
workshop in Las Vegas, Nevada. We will be polling those who have expressed interest in
attending to determine the most convenient and cost-effective location.

The tentative workshop fee (early, pre-registration) for NSMS members is $125 and $250 for
non-members and an on-site (or late) registration of $160 for NSMS members and $275 for
non-members (includes lunch and program materials). College students majoring in this
field of study are also invited to attend (NSMS Student [Affiliate] Members workshop fee is
$100). We need a minimum of 50 attendees to cover the cost/break even on this 2-day
training event. (We currently have 25 respondents — half way there!) Please email us at
nsmsinc@yahoo.com if you are interested in possibly attending so we can begin to establish
a headcount. Thank you.



mailto:nsmsinc@yahoo.com
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Instructor: Dr. Jeffrey Chung, CSHM CHFP ¢ NSMS Executive Director

Day One ¢

Administrative Business, Introductions and Workshop Overview

Safety Management Principles and Practices

Safety Attributes for Best-in-Class Organizations

Emerging Safety and Health Issues — Aging Workforce, Green Jobs and Special Needs
of Foreign Workers

Psychology of Safety — A Behavior-based Approach; Human Performance
Improvement

Developing Effective Training/Presentation Skills

Role of Safety Committees; Conducting/Facilitating Effective Meetings

To o Do Do Do o Do

Day Two ¢

Understanding Self/Others/Your Organization — SMART Profile

Strategic Planning Concepts and Process

Problem Solving and Analytical Tools

Performance Metrics for Continuous Improvement

Corporate Communication Strategies for Safety/Risk Management Professionals
Ethics for the Safety Practitioner and Manager

Stress and Health Management for the EH&S Professional

Wrap-up and Workshop Evaluation
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NSMS Members Receive 20% Discount For Bloodborne
Pathogens Training

Why do | need to learn about thesk of occupational exposure to bloodborne
pathogens?

OSHA estimates more than 5.6 million workers are at risk of occupational exposure to
bloodborne pathogens. All occupational exposure to blood or other potentially infectious
materials (OPIM) place workers at risk for infection with bloodborne pathogens.

Workers in many different occupations are at risk of exposure to bloodborne pathogens,
including Hepatitis B, Hepatitis C, and HIV/AIDS. First aid team members, housekeeping
personnel in some settings, nurses and other healthcare providers are examples of workers
who may be at risk of exposure.

Quality Safety Training offers two bloodborne pathogens courses covering OSHA Bloodborne
Pathogens standard 29 CFR 1910.1030. Course 755 Bloodborne Pathogens is designed to
meet the needs of those with general occupational exposure to bloodborne pathogens.



Course 756 Bloodborne Pathogens in Healthcare Settings is based on course 755, but also
includes content designed for those working in a healthcare setting.
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Go to www.qualitysafetytraining.com to start right now.

FREE ACCESS: Online Certified Safety and Health
Manager (CSHM) Educational and Exam Preparation
Reference Materials

As a benefit for our current and future dues-paying members, NSMS is permanently
offering free access to the Certified Safety and Health Manager (CSHM) preparation and
educational materials. The online resources, created by NSMS member Steve Geigle, can
be found at www.cshmprep.com and the only action an NSMS member needs to take is
to email Steve requesting access from that website. You will need to include your current
NSMS member number (found on your membership card and certificate). Once the
number is verified, you will be granted a username and password to access the online
reference materials. This is a great opportunity to brush up on your safety management
and technical knowledge and prepare for a successful passing of the CSHM certification
examination.
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ASSE 2010: David Michaels Outlines Goals, Hopes for the
Future of Occupational Safety and Health
(By Laura Walter, EHS Todaylun 14, 2010)

In a packed plenary session at the American Society of Safety Engineers (ASSE) Safety 2010
conference on June 14, OSHA Administrator David Michaels provided a whirlwind overview
of the agency’s recent actions and encouraged safety professionals to get involved and help
shape the agency’s future.

“We want you to hear from us first that OSHA is back and we are a strong regulatory agency
first and foremost,” Michaels told ASSE attendees. He explained that the agency is working

“to make fundamental changes to secure safe workplaces” and stressed that OSHA’s goal is
not to punish or react, but to encourage employers to plan, prevent and protect.

First, Michaels gave a rundown of some of OSHA'’s priorities and actions over the past
months, including: moving more personnel into enforcement; hiring additional standards
writers and inspectors; developing a Severe Violator Enforcement Program; conducting
expanded evaluations of all state plans and enforcement programs; making the agency more
accessible; taking the time to listen to stakeholders; and more.

Ay
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Sitting squarely at the top of Michaels’ priority list for the future is the Injury and lliness
Prevention Program standard. This standard, he said, would require employers to identify
and remediate hazards and then fix them. He added that such a standard “could change
workplace health and safety on level we haven’t seen since [the 1970] OSH Act.”

Michaels also covered the following areas:

1 Incentive programs — “In too many cases, workplace safety incentive programs are
doing more harm than good by concealing injuries,” he said. “We don’t think those
programs are effective at preventing injuries, we think they are effective of hiding
injuries.” Michaels explained that good incentive programs reward positive work
behaviors, such as reporting near misses and abating hazards.

1 Recordkeeping — “It's now time to move beyond pencil and paper to record
workplace injuries and illnesses. We need to implement modern data collection
system,” Michaels said. During a press conference following the session, Michaels
added that this is his No. 2 priority following the Injury and Iliness Prevention
Program. The agency recently held stakeholder meetings on this issue.

1 Penalties and criminal liability — “As long as OSHA penalties remain at these levels,
recalcitrant employers view this [OSHA fines] as just another cost of business,”
Michaels said. OSHA needs more power to penalize employers, which means larger
fines and criminal penalties. The Protecting America’s Worker Act, if passed, would
raise penalties, increase whistleblower protections and expand the rights of victims
and victims’ families.

1 Permissible Exposure Limits (PELs) —“Frankly, many of these [outdated] PELs are an
embarrassment to us,” Michaels said. “Previously, OSHA had not taken leadership on
this issue, and | think we need to.” He said that working through every individual
chemical will take “an extremely long time” and that even streamlining the
regulatory process will not be enough to create PELs for the thousands of chemicals
out there. “We want to work with you and other organizations to take a different
approach to this,” he said.

1 Language barriers — Michaels stressed that employers must provide safety and
health information and training in a language the workers can understand. OSHA
recently held a 2-day National Action Summit for Latino Worker Health and Safety to
seek new and effective ways to help protect these workers.

71 Distracted driving —While OSHA doesn’t intend to issue a standard on distracted
driving, Michaels stressed that every workplace should include a texting-while-driving
ban as part of the health and safety program.

1 Combustible dust standard —Michaels called this a “very complex standard” and said
it “will take us some time to get there.” The agency will hold its first-ever virtual
stakeholder meeting on a combustible dust standard on June 28.

In response to a question concerning reinstating an MSD column on the OSHA 300 log,
Michaels stated that this is not the first step to an ergonomics standard. Instead, this
information can lead employers to recognize, examine and then abate hazards, he said.



Fed-OSHA Sets Date for California "I12P2" Meeting
(CalOSHA Reporter Newsdeskune 22, 2010)

We don't yet know the time and exact place, but Fed-OSHA announces it will hold a
stakeholders meeting Aug. 3 in Sacramento on its proposed rule to create a national version
of the Injury and lliness Prevention Program (lIPP). The Feds also have added another
meeting in Washington, D.C., July 20, due to significant interest in the proposal.

The addition of the California meeting comes after stakeholders here pressed Fed-OSHA to
hold one in the Golden State. California was the first safety agency in the country to enact an
IIPP regulation, based on 1991 legislation (SB 198). OSHA held meetings on its proposal,
dubbed "12P2," June 3 in New Jersey, June 10 in Dallas, Texas, and June 29 in Washington,
D.C.

A new federal rule could affect the structure of California's regulation, General Industry
Safety Orders, Section 3203. For instance, labor advocates are said to be urging Fed-OSHA to
include a requirement for employers to form safety committees as part of their [IPPs, which,
if enacted, Cal/OSHA would have to include in Section 3203 to be at least as effective. In the
current IIPP standard, safety committees are one of several options to effectively
communicate occupational safety and health matters to employees.

The stakeholders meeting will cover possible regulatory approaches to crafting the rule, its
scope and application, covered industries, employers and hazards and the rule's relationship
to existing OSHA requirements.

To register for the Aug. 3 meeting, visit:
https://www?2.ergweb.com/projects/conferences/osha/register-osha-12P2.htm

Chemical Safety Board Will Investigate BP Spill

The US Chemical Safety and Hazard Investigation Board (CSB) has agreed to conduct an
investigation into the causes of the BP/Transocean rig explosion that occurred in the Gulf of
Mexico on April 20, 2010.

“The CSB intends to proceed with an investigation of the root causes of the accidental
chemical release that destroyed the Deepwater Horizon rig and took the lives of 11
workers,” wrote CSB Chair and CEO John Bresland in a letter to Henry Waxman, chair of the
US House Committee on Energy and Commerce and Bart Stupak, chair of the US House
Committee on Energy and Commerce’s Subcommittee on Oversight and Investigations.

“All of us share your hope that every possible lesson will be learned from this accident so
that nothing similar ever occurs again,” wrote Bresland.

In a related development, US District Judge Martin Feldman, based in New Orleans, has
blocked a six-month moratorium on deep water drilling projects in the Gulf of Mexico. The
White House says it is appealing the judge’s decision.
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MMS Moving to Mandate Safety Standards for Rig Workers
(Elana Schor, Greenwire via New York Tiniekine 23, 2010)

The worker-safety standards in place for offshore oil rigs before the Deepwater Horizon blast
two months ago were voluntary and developed in consultation with the oil industry, a senior
official at the retooled Minerals Management Service($) told lawmakers today.

Doug Slitor, now the acting chief of offshore regulatory programs at the reorganized MMS,
told members of the House Education and Labor Committee that his office is now working to
turn the once-recommended worker safety guidelines -- drafted with the American
Petroleum Institute -- into a mandatory program.

"Safety process management rules are absolutely critical. ... It is stunning that we don't have
one in place for these rigs," said Rep. George Miller (D-Calif.), chairman of the Education and
Labor panel, who pointed to safety lapses that have contributed to a number of past refinery
and chemical accidents.

"When you're taking advice from the oil industry, you have to balance that off" by consulting
with the Occupational Safety and Health Administration, the primary federal enforcer of
worker safety rules, Miller added.

Lawmakers on both sides of the aisle raised questions about which agency should lead safety
inspections of offshore rigs in the wake of the explosion that triggered the ongoing Gulf of
Mexico gusher. Rep. John Kline of Minnesota, the committee's senior Republican, identified
"confusion on everybody's part about who's in charge."

OSHA has authority over worker safety on land and near shore in the Gulf, but the agency's
jurisdiction stops 3 miles offshore. The Coast Guard assumed jurisdiction over offshore rigs
in 1979 but later delegated some safety inspection responsibilities to MMS, Rear Adm. Kevin
Cook told lawmakers today.

That scenario has raised concerns among some public-health advocates monitoring the Gulf
disaster who fear that monitoring of hazardous chemical exposures among offshore cleanup
workers is inadequate to protect them from adverse health consequences (GreenwirgJune
11).

"It's time that we realized cleanup crews are being exposed to unhealthy chemicals and
toxins that can have debilitating health effects," Rep. Jared Polis (D-Colo.) said.

OSHA chief David Michaels declined to call for an expansion of his agency's authority to
cover offshore rigs. Instead, Michaels warned that his current safety-inspection resources
are stretched thin as it is.

Slitor sounded the same note about MMS, calling its task of conducting annual safety checks
"a challenge," given its 56 inspectors in the Gulf. The outer continental shelf area includes
more than 3,500 offshore rigs, according to Slitor.
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OSHA is still in settlement negotiations with BP PLC following its 2009 issuance of $87 million
in fines over a fatal explosion at the company's Texas City refinery. The agency can levy a
maximum $7,000 fine on businesses for individual safety violations, which Michaels depicted
as an insufficient deterrent.

"We're talking about companies whose profits are billions of dollars a year," Michaels said,
for which "the costs of an OSHA fine are part of the cost of doing business."

Michaels added that a narrow focus on worker injuries or illnesses at oil rigs, refineries and
chemical plants is unlikely to provide the level of protection required to monitor complex
energy facilities.

"We have to look at how they make decisions, how they investigate near-misses," Michaels
said.

Protection Lags for Workers Who Report Hazards on the

Job
(By Myron Levin www.Fair Warning.org June 23, 2010)

Neal Jorgensen’s mistake was taking the government at its word.

After he reported hazards at his job with a plastics recycling firm in Preston, Idaho, two
things happened right away. OSHA cited the plant for multiple violations, and Jorgensen was
fired.

It’s illegal to terminate a worker for blowing the whistle on safety violations. Jorgensen
complained that he had been fired for exercising his rights, and an OSHA investigation
substantiated the claim. At that point, Jorgensen’s employer could have settled for a modest
amount of back wages, but refused.

The OSHA law tells what should have happened next. It directs the Secretary of Labor to sue
employers who discriminate against workers for reporting job-related hazards. However,
when OSHA referred Jorgensen’s case to lawyers for the Department of Labor in December,
2004, they refused to pursue it.

“My employer got away with firing me without any consequences,” Jorgensen, 58, said in an
interview.

It was not an isolated case. Over the years, scores of whistleblowers have seen their cases
fall into a black hole because the Office of the Solicitor, the legal arm of the labor
department, wouldn’t pursue them in court, undermining protections in the OSHA law. No
matter that OSHA found the workers had been illegally demoted or fired; they were left with
nowhere to turn. The situation has spurred calls for stronger protections for whistleblowers,
which critics say are grossly inadequate.


http://www.fairwarning.org/2010/06/protection-lags-for-workers-who-report-hazards-on-the-job/
http://www.fairwarning.org/2010/06/protection-lags-for-workers-who-report-hazards-on-the-job/
http://www.fairwarning.org/writer/myron-levin/

From 1995-20009, regional solicitors filed 32 whistleblower lawsuits, while rejecting 279
other cases referred to them by OSHA, or almost nine times as many, according to
government figures reviewed by FairWarning.

Workers whose cases are abandoned are not the only losers. According to current and
former OSHA investigators, it’s harder to settle many other whistleblower complaints
because employers know they won’t be sued.

“They (the solicitors) want cases that are slam dunks,” said a frustrated OSHA investigator
who, like several others, talked to FairWarning on condition of anonymity. “They don’t want
a case that we could possibly lose...That’s just a ridiculous standard.”

Another investigator told of being laughed at when he asked the lawyer for an employer to
produce a company document in a whistleblower case. “What are you going to do, take us
to court?” he recalled the lawyer asking. “And we both laughed,” the investigator said,
“because the odds of the solicitor taking the case to court are...slim to none.”

The solicitor’s office declined interview requests, but in an e-mail response said its record is
better than critics say. Noting that along with 32 lawsuits, settlements were reached in 156
other cases referred by OSHA, the statement said solicitors litigated or settled about 40
percent of referrals over the 14 years, and more than 50 percent over the last five years.

“These are not numbers that should cause employers to feel comfortable engaging in safety-
based retaliation,” the statement said.

OSHA and the solicitor’s office are backing legislation in Congress to allow workers to pursue
retaliation complaints on their own if government lawyers won’t.

“We are enormously frustrated when we find merit in a case and the solicitors decide not to
take that forward,” said Jordan Barab, deputy assistant Secretary of Labor for OSHA. “We
also understand that the solicitors have the same resource issues that we have,” he said,
“and that’s why we need a change in the law.”

Citing other serious problems — inadequate staffing, bulging caseloads, and long delays in
completing investigations — some critics say the whistleblower program is broken and will
not be fixed by a tweak in the law.

%k %k %k %k %k

OSHA is spread so thin that, by one estimate, inspectors would need 137 years to check each
workplace under the agency’s jurisdiction once. To encourage workers to serve as extra eyes
and ears, Congress included whistleblower protections in the Occupational Safety and
Health Act of 1970, making it illegal to fire, demote or harass them for reporting safety
violations.

It seemed like such a good idea that Congress later added whistleblower protections to a
wide array of regulatory measures — on air and water quality, airline and trucking safety,



even accounting fraud. With its prior experience investigating retaliation complaints OSHA’s
portfolio grew, taking on a rising tide of new laws in a kind of unfunded mandate.

Today, OSHA’s Whistleblower Protection Program is responsible for enforcing anti-
retaliation provisions of 17 different laws, most having nothing to do with its core mission of
reducing workplace injuries and deaths. At an agency that has long struggled with austere
budgets, the whistleblower program has never been a priority, and is described by some
critics as OSHA’s unwanted stepchild.

Anxious for results of their complaints, employees are left hanging for months because the
thin corps of investigators is overwhelmed by the number of cases. Citing chronic shortages
of manpower, training and equipment, demoralized whistleblower staff have become
whistleblowers themselves, venting their frustrations to congressional aides and others.

Advocacy groups have weighed in, too. Saying OSHA has been “resource-starved even for its
primary activities,” the Government Accountability Project has described whistleblower
protection as “a mission conflict” for the agency. Jeff Ruch, executive director of Public
Employees for Environmental Responsibility, recently charged that “whistleblower
protection at OSHA is not just on the back burner, it has fallen off the stove.”

OSHA officials say funding constrains all agency activities, without exception. “We try to do
the best we can, given what we have to deal with,” said Jordan Barab, deputy assistant
Secretary of Labor for OSHA, “but we have a lot to deal with.”

While piling on new statutes, Congress and OSHA have rarely boosted staff, resulting in
bloated caseloads and long delays in resolving complaints, documents and interviews show.

Pressure to close investigations to keep up with heavy caseloads can lead to a subtle bias in
the employer’s favor, some investigators said, because it is faster and easier to dismiss a
complaint than to marshal the evidence needed for a merit finding.

While the various statutes differ on filing deadlines, available damages and other details,
training for investigators has often lagged far behind assignment of new laws. For example,
two of the most complex statutes — the Sarbanes-Oxley Act to combat accounting fraud and
the Aviation Investment and Reform Act — were enacted in 2000 and 2002, respectively. Yet
in 2008, when the Government Accountability Office surveyed whistleblower investigators
throughout the U.S., one third to one half said that they had yet to receive specific training
in these laws.

“When people really look at the down and dirty of how the program works, the resources
don’t match what we say — how much we respect whistleblowers,” said Celeste Monforton,
a former OSHA official and now assistant research professor of occupational health at
George Washington University.

The whistleblower program has its own corps of investigators, distinct from the larger force
of OSHA inspectors who check jobs sites for compliance with health and safety rules. Over
the past decade, the number of investigators hovered between 70 and 75 even as new laws



were being assigned. At least twice in recent years funds meant for hiring new investigators
were instead used to plug shortfalls in other OSHA enforcement activities.

But help is on the way. Earlier this year, OSHA began the process of hiring 25 new
investigators in what Barab called “the first semi-significant expansion in many, many
years.”

Critics say there is much ground to make up.

Many investigators struggle with three or four times more cases than they can effectively
manage. An investigator can best handle 6 to 8 cases at a time, OSHA told FairWarning. But
in several regions of the U.S., investigators average 20 or more open cases, and in one region
the average is 32. Recently, the largest caseload for a single investigator was 69, according to
data obtained by FairWarning under the Freedom of Information Act.

Investigations often stretch far past the 30 to 90 day deadlines set by the various laws. Over
the last seven months, the average time to close a case was 174 days, according to OSHA.

Delay is usually tougher on the ousted worker than the employer. When “we’re not able to
get to their case in a timely fashion, then that person is just kind of left out there in limbo
trying to survive on their own,” an investigator told FairWarning. “Complainants are upset
because they’re not getting their cases investigated, and they have a right to be.”

“The deck is stacked against the whistleblower,” another investigator said. “You’ve got an
agency that’s under-resourced and takes a real long time to do the investigation. All of that
puts the whistleblower at a serious financial disadvantage.”

“Some of them just can’t wait that long,” he continued. “They lose their houses. They end up
getting divorced over the financial woes. And, of course, their wife doesn’t understand why
they didn’t keep their...mouth shut and keep their job — why they had to blow the whistle in
the first place.”

About 2,000 complaints are filed per year under the various statutes. About 80 percent of
cases are dismissed by OSHA or withdrawn. OSHA refers to the other 20 percent as “merit”’
cases, though most of them are settled with the employer and relatively few result in a
finding in the complainant’s favor.

Employers invariably claim they had a valid reason to act against a worker, and firings often
occur under ambiguous circumstances. But advocates for whistleblowers say investigators
tend to take the employer’s explanation at face value, even refusing to share his statements
with the complainant so he has a chance to refute them.

Jason Zuckerman, a Washington, D.C. lawyer who represents whistleblowers, charged in a
letter last fall to OSHA officials that some investigators “look for any reason they can find to
dismiss a complainant’s claims. This is often done by questioning every factual assertion a
complainant makes while unquestionably accepting the employer’s justifications.”



Under laws of some states, a whistleblower can file a wrongful termination case in court
rather than trust the OSHA process. But as a practical matter, the modest damages available
in most cases would make it hard to find a lawyer to file a lawsuit.

In one critical area, the newer laws administered by OSHA provide greater protection for
whistleblowers than the 40-year old OSHA statute. Under the more modern laws, if a
complaint is dismissed by OSHA, the employee can take the case to an administrative law
judge, a forum where complainants generally have had more success than with OSHA.

Under the OSHA law, however, there is no independent right of appeal. If the case can’t be
settled, OSHA finds it lacks merit, or solicitors won’t take it to court, the worker is out of
options. That is what’s behind the proposed change in the law.

% % ok %k %k

In April, 2004, after a fellow worker at Plastic Industries, Inc. was cut by a bandsaw, Neal
Jorgensen co-signed a complaint to the OSHA office in Boise. OSHA did an inspection and
issued several citations, including “serious’” ones for lack of a guard on the bandsaw and
inoperative safety features on other machinery.

With the plant buzzing about who called OSHA, suspicion quickly focused on Jorgensen.
When he reported for work a few days after the inspection, he was abruptly sent home. The
explanation: The baling machine he would have operated had been found in violation by
OSHA and was not available for use. It turned out that other workers did run the baler the
same day though the violation had not been fixed, according to the OSHA investigation.

The next day, Jorgensen was informed he was being fired for poor performance. However,
OSHA found that company managers made inconsistent statements about the reasons for
the firing, and altered at least one document in the course of the investigation. When an
investigator showed a letter critical of Jorgensen to the foreman who supposedly wrote it,
the foreman said he had been asked to write it and that the original included positive
statements about Jorgensen that were removed when the letter was faxed to OSHA.

“In conclusion,” the investigation found, “there is a preponderance of evidence that a prima
facie complaint of discrimination has been established.”

It wouldn’t have cost much to settle the case. OSHA calculated that Jorgensen was due
$2,911.57 in lost pay from the day he was fired until he started a new job soon after.
However, the company balked, and OSHA referred the case to the regional solicitor in
Seattle.

Jorgensen got the bad news in an April, 2005. The letter said “the case was deemed
unsuitable for litigation” due to “insufficient evidence.”

A cruder explanation emerged a few weeks ago when Jorgensen told his story to Congress.
In testimony before the House Subcommittee on Workforce Protections on April 28,
Jorgensen read from an internal memo from the regional solicitor’s office that discussed his



case. “We believe we have an approximate 25 percent chance of success,” the memo said.
“There are two U.S. district Court judges in Idaho, one of whom routinely is not well
disposed towards the government cases, and the other who can go either way.””

“l thought | did the right thing,” Jorgensen told the panel, “but the system did not work for
me.”

The bill under consideration, dubbed the Protecting America’s Workers Act, would bring
whistleblower provisions of the OSHA law more in line with the modern statutes. Introduced
by Rep. Lynn Woolsey (D-Calif.) with more than 80 co-sponsors, it would provide a right of
appeal to an administrative judge if OSHA rejects a case or the solicitor won’t pursue it. In
addition, it would extend the current deadline for filing a complaint from 30 to 180 days.
Similar legislation is pending in the Senate.

“There’s a lot of accidents that could be prevented if workers weren’t afraid to call the
situation to the attention of somebody above their bosses if their bosses won’t pay
attention,” Woolsey said in an interview. “But they’re afraid for their jobs.”

Lloyd B. Chinn, an attorney with Proskauer Rose LLP who specializes in defending companies
in employment matters, said that diverting cases from regional solicitors to administrative
judges could mean routing them from one overworked, understaffed bureaucracy to
another. “I'm not sure there is proof that the system doesn’t work,” Chinn said, “and if it
doesn’t work, I’'m not sure this fixes it.”

For his part, Jorgensen said that as things now stand, he would not advise anyone to file a
whistleblower complaint. “Absolutely not,” he said. “The way the law is written — no
chance.”

What Exactly Is Safety Law?
(Glenn Demby, Esq., Safe&Changec June 182010)

Safety professionals constantly talk about “safety law” and “OSHA law.” But did you ever
stop and wonder what “safety law” means and where it comes from? Even if you haven’t,
I’'m going to tell you.

STATUTES

Statutes are pieces of legislation enacted by bodies of lawmakers called legislators. OSHA
and Canadian OHS laws are all examples of statutes. But other statutes also affect workplace
health and safety, such as environmental and public health laws. For example, some health
laws that ban indoor smoking in public places apply to workplaces. Although it’s not an
OSHA violation, permitting smoking in a workplace if you’re subject to such a statute is
equally illegal. Statutes can also be enacted by different governments—federal,
state/provincial and municipal.



REGULATIONS

Regulations are detailed rules that fill out the specific provisions of a statute. Thus, for
example, the OSHA statute establishes the broad duty to safeguard employees against
workplace hazards and the OSHA regulations or standards define the hazards and measures
required to prevent them. Unlike statutes which are made by legislators, regulations are
created by the government agency that administers the statute, e.g., OSHA in the U.S. or
provincial OHS regulators in Canada. The authority of the regulatory agency to create the
regulations is contained within the statute itself, i.e., the “authorizing statute.”

GOVERNMENT GUIDELINES/INTERPRETATIONS

Regulatory agencies typically issue interpretation letters, guidelines and other materials that
explain what the laws mean and what employers should do to implement them. Although
they technically don’t carry the force of law, guidelines are important because they show
how the agency interprets the law. Consequently, courts and arbitrators look to government
guidance when deciding cases under the law.

COMMON LAW—COURT CASES

Common law is law made by judges, rather than by legislators and regulators. The law gets
made one case at a time on the basis of the facts of that case. Each case then serves as
precedent establishing standards and rules for the cases to follow. Since no two cases are
exactly the same, judges have to extrapolate the old rules to the facts of the new case
they’re being asked to decide. In so doing, they expand the law. The more cases that get
ruled on, the more the law grows.

One big area of common laws is torts—a kind of penal code of civil law. Unlike criminal law
which is enforced chiefly via prosecution, civil law claims are typically asserted in court cases
asking for damages. Negligence is the tort everybody has heard of, the one that spawns the
most litigation and the one that has the most direct bearing on safety. Negligence law is
fairly straightforward: Persons are liable for (if we were talking criminal law, we’d use the
phrase “guilty of”) negligence if:

They owe a person (who we’ll refer to as a victim) a duty of reasonable care;
They don’t live up to that duty;

The failure to show reasonable care causes the victim to get hurt; and

The victim suffers damages as a result.
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Just about anything can be negligence—from failing to signal a turn to leaving a banana peel
on a crowded train platform. Negligence can be committed by individuals or companies. This
exposure to liability is a major concern for all companies and the reason they need liability
insurance. Of course, a company is really an amalgamation of the individuals who work for it.
So, when companies are sued for negligence, it’s usually because one or more of its
managers or employees did something wrong. This notion of holding a company liable for
the acts of its agent is known as “vicarious liability.”



VOLUNTARY STANDARDS

Standards by non-governmental organizations like ANSI, NFPA, ILO and CSA are voluntary.
Thus, while failure to obey an OSHA or OHS rule is grounds for liability, you can’t be fined for
not following an ANSI standard. Or so you’d think. In fact, failure to follow a voluntary
standard can constitute a violation. How? One way is if the standard is adopted into the
statute or regulation. Thus, if an OSHA standard says you must provide PPE that conforms to
ANSI standards, the standard becomes mandatory.

Another way voluntary standards can become legally binding is when regulators, judges and
juries use them to determine if a company did enough to meet its obligations under the law.
This can happen when a law sets a general and vague requirement, e.g., that employers act
“reasonably” to safeguard against “recognized hazards.” Voluntary standards are used to
judge what hazards are “recognized” and what steps are “reasonable” to guard against
them. Thus, courts and regulators might rely on a company’s failure to meet a voluntary
standard as evidence of a violation of its legal duty.

INDUSTRY STANDARDS

Industry standards work according to the same principles as voluntary standards. They're
not mandatory to follow; but not living up to them can result in liability. But there are a few
differences:

First, while voluntary standards are typically more stringent than legal requirements, some
industry standards are more lax. In such a case, employers must obey the regulatory
standard. In other words, industry standards supplement but don’t supplant regulatory
standards. Thus, following an industry standard is not a defense for violating a legal
requirement.

The other difference between industry and voluntary standards is that the former tend to be
less clearly defined. While CSA and ANSI standards are spelled out in black and white, there’s
often grounds for dispute over what actually constitutes the standard for a particular
industry.

Conclusion

Sorry to get all pedagogical on you, but | think it’s important to step back once in a while and
look at the big picture. The one thing to take away from this little lesson is this: Safety law
doesn’t begin and end with OSHA. It’s a web of obligations spun from many sources. To
protect your workers and avoid liability, you must comply with all of them.



The Importance of Being Specific
(By Ralph SampsjlbafetyX-Change; June 142010)
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These words were delivered by fictional Sergeant Phil Esterhaus to his force at the end of
each briefing every morning. Those of you who watched the hit TV series Hill Street Blues
know that the streets his force patrolled within the unnamed city were filled with an
assortment of crime and gang activity and always deadly.

All too often we may find ourselves delivering Sergeant Esterhaus’s advice to our own
teams. This may be a bad idea.

Why? Because when we’re talking about safety, our messages need to be specific.

Did Sergeant Esterhaus actually tell his force how to be careful or did he just assume they

knew? If he explained to his force that there have been a lot of reports of gang activity on
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And remember, people tend to interpret words and phrases differently. To me “being
careful” may mean to stop or slow down at the yellow light of an intersection, whereas to
someone else “being careful” could mean to speed up and race through the intersection,
“being careful” to check for traffic in all directions first. See the difference?

It is incredibly important to be clear and concise with our instructions to others and to never
assume others know how to do what we say, even if the message is just “be careful.”

Safety Training Strategies: How to Deliver a Safety Talk on
Hand Washing
(By Catherine Jones, SafeXyChangei May 6 2009)

What is the single most important thing you can do to prevent becoming infected or
spreading a virus to someone else? Answer: wash your hands. You know it and your workers
probably know it. But given the current state of affairs, health and safety supervisors would
be wise to repeat the message and ensure it sinks in. The challenge: How do you present a
safety talk on something so basic as hand washing without coming off looking like some kind
of mother hen to your workers? Here are a few suggestions.


http://www.safetyxchange.org/index.php?author=11477

Before the Meeting

As with any other safety talk, the first step in delivering training on hand washing and
infection control is preparation.

1. Tailor the talk to your own workplace. Walk through your workplace and identify the
specific infection hazards in each area of your facility. Make a list of the hazards in
each area and make sure your meeting specifically addresses these hazards when you
talk to the workers who work in the area.

2. Be sure everyone knows that the subject of the meeting will be infection control.
Providing advance notification of the topic is important because you want to give
workers a chance to think about and be prepared to express their concerns at the
meeting.

3. Post hand washing instructions and infection control posters at wash stations and in
lavatories before the meeting to set the tone.

4. Make sure you're up-to-date on the current health topic. The World Health
Organization and Centers for Disease Control are two reliable resources for current
information.

5. Invite a community healthcare nurse or other guest speaker from outside to talk to
your workers about infection control.

During the Meeting

Once the meeting begins, there are certain things you can do to bring it to life.

1. Involve Trainees. One effective device is to stage a little play. Invite one of your
workers to the front and have her pretend to sneeze and cough. Demonstrate the
sanitary and unsanitary methods of nose-wiping, hand washing and coughing.

2. Ask workers if they’re concerned about swine flu, tuberculosis, staph and other
infectious diseases. Chances are that at least some of your workers are uninformed
and/or have received misinformation about such illnesses. The safety talk is the
perfect time to set the record straight.

3. Demonstrate proper hand washing technique. This is particularly important if your
workers handle food, care for patients, work with chemicals or perform other
functions that call for the use of specific hand hygiene procedures.

4. Talk to your workers about your company’s sick time policies. Seeing a doctor and
getting enough rest are often important to recovery.

After the Meeting

Let workers know that the topic of proper and frequent hand washing is important to the
company, too and consider making waterless disinfectants and alcohol wipes available for
frequent cleaning of hands, doorknobs and shared keyboards and telephones.


http://www.who.int/
http://www.who.int/
http://www.cdc.gov/

Conclusion

The idea that adult workers need to be taught how to wash their hands may seem absurd.
But if infection control researchers are right, it’s true. So make sure your training agenda
includes infection control and the importance of proper hand washing in safeguarding
against risks.

Safety Training Strategies: How to Provide Effective
Orientation for New, Young and Inexperienced Workers
(BySafety Smartg Weekely Safety Briefiniylonday, June 28, 2020/olume 4, Issue 25

Did you know that new, young and inexperienced workers are five times more likely to be
injured at work in their first four weeks on the job? It makes sense. These workers are often
unable to perceive the hazards and risks because they lack experience; they may over-rate
their own skills; young workers in particular may be adrenaline junkies and thrive on risky
behavior, both on and off the job; and they may have difficulty understanding and applying
general orientation training.

You can help keep new, young and inexperienced workers safe by providing proper safety
orientation. But employee orientation training isn't a one-style-fits-all proposition. People
learn in different ways and at different rates. For effective orientation, be sure to choose
carefully your timing and pace to avoid information overload.

When providing worker orientation, your five objectives are training workers to:

1. Understand their role in a safe workplace;
2. Follow safe operating procedures;

3. Know the hazards of their workplace;

4. Use protective equipment, and

5. Comply with rules.

Lessons Learned: Cap Metro Spends $61,000 to Win $500
Case
(ByBen WeaiThe Statesman June 22, 1020)

Capital Metro has spent more than $61,000 in legal fees over the past several years
contesting a $500 fine from the federal Occupational Health and Safety Administration. That
spending culminated June 8 in a ruling by the 5th U.S. Circuit Court of Appeals dismissing
that 2002 citation and effectively exempting Capital Metro from oversight by OSHA.


http://www.statesman.com/news/local/cap-metro-spends-61-000-to-win-500-763420.html?service=popup&authorContact=763420&authorContactField=0

The ruling, however, was based on a surprising argument by Capital Metro, one that flies in
the face of the agency's long-standing public posture about its labor structure. And,
according to the union that represents Capital Metro workers, that stance — and the court
ruling — could threaten the agency's substantial federal funding.

The fine came after Capital Metro failed to file OSHA-required paperwork and, after a series
of administrative rulings upheld the fine, the transit agency appealed through the court
system. The heart of the argument by StarTran, a Capital Metro-created entity that manages
most of the workers who drive and maintain the agency's buses, is that StarTran and Capital
Metro are inextricably linked. That makes StarTran a "political subdivision" of the state and
not an independent private company, the agency argued. The court agreed. OSHA regulates
private-sector employers and has no jurisdiction over government entities.

Capital Metro interim Chief Executive Officer Doug Allen said the point of spending all that
money on lawyers — $61,000 through last week, with some invoices yet to come in, the
agency said — was to legally establish that OSHA does not have a stake in Capital Metro's
operations. "Obviously, it's not just about a $500 fine," Allen said. "Under OSHA come a lot
of duplicative, in our position, administrative and compliance costs. We've got our own
safety plan, and we're reviewed on a semiannual basis" by the Federal Transit
Administration.

Worker safety concerns, Allen said, can be pursued under grievance processes laid out in the
union contracts Capital Metro has with its workers. But if Capital Metro and StarTran are
officially and judicially one, that could put the agency in conflict with a state law that says
governments in Texas cannot engage in collective bargaining, union officials said. And they
argue that defining StarTran as a political subdivision of the state likewise could put Capital
Metro at odds with the National Labor Relations Board.

Capital Metro created StarTran in 1991 as a nonprofit corporation and, according to the
contract between the agency and its offspring, an "independent entity" that would manage
and become the employer of the agency's bus drivers and mechanics. Establishing StarTran
allowed the agency to comply with state law while maintaining the workers' collective
bargaining rights — including the right to strike — and thus continue to make Capital Metro
eligible for federal transit grants. Even though StarTran exists only within Capital Metro, is
fully funded by Capital Metro and has no other clients, the agency and its board have
insisted that StarTran is an autonomous outside contractor — until the OSHA case.

Allen admitted that "it looks weird" for Capital Metro to make the opposite argument now
but pointed to the fact that the National Labor Relations Board for the past 20 years has
considered StarTran an independent entity because it manages day-to-day operations of the
union workers. Amalgamated Transit Union Local 1091 , which represents StarTran workers,
doesn't think the agency can sustain these contradictory stances. If the labor board, noting
the court decision, decides that StarTran is now a political subdivision, then Capital Metro
would no longer be eligible for federal funding, said Glenda Pittman, a private attorney who
represents Local 1091.



Martha Kinard, regional director of the labor board in Fort Worth, confirmed that the agency
is looking at whether it still has jurisdiction over StarTran.

Capital Metro, in its fiscal 2010 budget, expected to get $21.5 million in federal funding,
about 11.6 percent of its revenue. "Their grants are going to be held up based on this," said
Jay Wyatt, president of Local 1091. "This is bigger than what Doug Allen is saying."

Safety Tidbits
(from "Safety Stuff" by Richard Hawk Iiétp://www.richardhawkinc.con
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Flamethrowers are legal in 40 U.S. states.

Your odds of dying from a fatal air accident (1 in 4,608) and from being accidently
shot (1 in 4,613) are nearly the same.

Sightless people with Anton's syndrome deny that they are blind. (It occurs for
quite some time, usually following a stroke.)

A KEY AND A PAIR OF BINOCULARS

One more example of how it's aéh the "little" things that make a big
difference and how rushing is often part of a root cause to an accident:

David Blair, the original second officer of the Titanig was relieved of duty shortly
before the ship set off for New York on April 10, 1912. In Blair's haste to leave, he
forgot to turn over all of his equipment to his replacement. One of the forgotten
items was the key to the crow's nest telephone. Blair had also left the crow's nest
binoculars in his cabin.

Lookout Fred Fleet, who survived the disaster in which 1,522 people lost their
lives, later told an official inquiry that if they had binoculars they would have seen
the iceberg sooner. When asked by a US senator how much sooner it might have
been spotted, Mr Fleet replied: "Enough to get out of the way."

Also if the crew had had access to the phone, they could have alerted the bridge
sooner. Either scenario might well have given the Titanicenough time to get out
of the way.

Ninety-five years later, the key which may have saved the luxury liner was up for
auction - along with a postcard from Mr Blair telling of his disappointment at not
being on the maiden voyage.


http://www.richardhawkinc.com/
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